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OBERGEFELL et al. v. HODGES, 
DIRECTOR, OHIO DEPT. OF HEALTH 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT 

No. 14-556. Argued April 28, 2015 — Decided June 26, 2015. 
 
 
JUSTICE KENNEDY delivered the opinion of the Court.  
 

The Constitution promises liberty to all within its reach, a liberty 
that includes certain specific rights that allow persons, within a lawful 
realm, to define and express their identity. The petitioners in these cases 
seek to find that liberty by marrying someone of the same sex and having 
their marriages deemed lawful... 
 

II 
A 

 
From their beginning to their most recent page, the annals of human 

history reveal the transcendent importance of marriage. The lifelong union 
of a man and a woman always has promised nobility and dignity to all 
persons, without regard to their station in life. Marriage is sacred to those 
who live by their religions and offers unique fulfillment to those who find 
meaning in the secular realm. Its dynamic allows two people to find a life 
that could not be found alone, for a marriage becomes greater than just the 
two persons. Rising from the most basic human needs, marriage is essential 
to our most profound hopes and aspirations. 
 

The centrality of marriage to the human condition makes it 
unsurprising that the institution has existed for millennia and across 
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civilizations. Since the dawn of history, marriage has transformed strangers 
into relatives, binding families and societies together. Confucius taught that 
marriage lies at the foundation of government. This wisdom was echoed 
centuries later and half a world away by Cicero. There are untold references 
to the beauty of marriage in religious and philosophical texts spanning time, 
cultures, and faiths…It is fair and necessary to say these references were 
based on the understanding that marriage is a union between two persons of 
the opposite sex. 
 

That history is the beginning of these cases. The respondents say it 
should be the end as well. To them, it would demean a timeless institution 
if the concept and lawful status of marriage were extended to two persons 
of the same sex… 
 

The petitioners acknowledge this history but contend that these 
cases cannot end there. Were their intent to demean the revered idea and 
reality of marriage, the petitioners' claims would be of a different order. But 
that is neither their purpose nor their submission. To the contrary, it is the 
enduring importance of marriage that underlies the petitioners' contentions. 
This, they say, is their whole point. Far from seeking to devalue marriage, 
the petitioners seek it for themselves because of their respect — and need 
— for its privileges and responsibilities… 
 

Recounting the circumstances of…these cases illustrates the 
urgency of the petitioners' cause from their perspective. Petitioner James 
Obergefell, a plaintiff in the Ohio case, met John Arthur over two decades 
ago. They fell in love and started a life together, establishing a lasting, 
committed relation. In 2011, however, Arthur was diagnosed with 
amyotrophic lateral sclerosis, or ALS. This debilitating disease is 
progressive, with no known cure. Two years ago, Obergefell and Arthur 
decided to commit to one another, resolving to marry before Arthur died. 
To fulfill their mutual promise, they traveled from Ohio to Maryland, where 
same-sex marriage was legal. It was difficult for Arthur to move, and so the 
couple were wed inside a medical transport plane as it remained on the 
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tarmac in Baltimore. Three months later, Arthur died. Ohio law does not 
permit Obergefell to be listed as the surviving spouse on Arthur's death 
certificate. By statute, they must remain strangers even in death, a state-
imposed separation Obergefell deems “hurtful for the rest of time.” He 
brought suit to be shown as the surviving spouse on Arthur's death 
certificate… 
 

The cases now before the Court involve other petitioners as well, 
each with their own experiences. Their stories reveal that they seek not to 
denigrate marriage but rather to live their lives, or honor their spouses' 
memory, joined by its bond. 
 

B 
 

The ancient origins of marriage confirm its centrality, but it has not 
stood in isolation from developments in law and society. The history of 
marriage is one of both continuity and change. That institution — even as 
confined to opposite-sex relations — has evolved over time. 
 

For example, marriage was once viewed as an arrangement by the 
couple's parents…but by the time of the Nation's founding it was understood 
to be a voluntary contract between a man and a woman. As the role and 
status of women changed, the institution further evolved. Under the 
centuries-old doctrine of coverture, a married man and woman were treated 
by the State as a single, male-dominated legal entity. As women gained 
legal, political, and property rights, and as society began to understand that 
women have their own equal dignity, the law of coverture was abandoned. 
These and other developments in the institution of marriage over the past 
centuries were not mere superficial changes. Rather, they worked deep 
transformations in its structure… 
 

These new insights have strengthened, not weakened, the institution 
of marriage. Indeed, changed understandings of marriage are characteristic 
of a Nation where new dimensions of freedom become apparent to new 
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generations, often through perspectives that begin in pleas or protests and 
then are considered in the political sphere and the judicial process…  
 

III 
 

Under the Due Process Clause of the Fourteenth Amendment, no 
State shall “deprive any person of life, liberty, or property, without due 
process of law.” The fundamental liberties protected by this Clause include 
most of the rights enumerated in the Bill of Rights. In addition, these 
liberties extend to certain personal choices central to individual dignity and 
autonomy… 
 

The identification and protection of fundamental rights is an 
enduring part of the judicial duty to interpret the Constitution. That 
responsibility, however, “has not been reduced to any formula.” Rather, it 
requires courts to exercise reasoned judgment in identifying interests of the 
person so fundamental that the State must accord them its respect. That 
process is guided by many of the same considerations relevant to analysis 
of other constitutional provisions that set forth broad principles rather than 
specific requirements. History and tradition guide and discipline this inquiry 
but do not set its outer boundaries. That method respects our history and 
learns from it without allowing the past alone to rule the present. 
 

The nature of injustice is that we may not always see it in our own 
times. The generations that wrote and ratified the Bill of Rights and the 
Fourteenth Amendment did not presume to know the extent of freedom in 
all of its dimensions, and so they entrusted to future generations a charter 
protecting the right of all persons to enjoy liberty as we learn its meaning. 
When new insight reveals discord between the Constitution's central 
protections and a received legal stricture, a claim to liberty must be 
addressed. 
 

Applying these established tenets, the Court has long held the right 
to marry is protected by the Constitution. In Loving v. Virginia, which 
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invalidated bans on interracial unions, a unanimous Court held marriage is 
“one of the vital personal rights essential to the orderly pursuit of happiness 
by free men.” The Court reaffirmed that holding in Zablocki v. 
Redhail…Over time and in other contexts, the Court has reiterated that the 
right to marry is fundamental under the Due Process Clause… 
 

This analysis compels the conclusion that same-sex couples may 
exercise the right to marry. The four principles and traditions to be discussed 
demonstrate that the reasons marriage is fundamental under the Constitution 
apply with equal force to same-sex couples. 
 

A first premise of the Court's relevant precedents is that the right to 
personal choice regarding marriage is inherent in the concept of individual 
autonomy…Like choices concerning contraception, family relationships, 
procreation, and childrearing, all of which are protected by the Constitution, 
decisions concerning marriage are among the most intimate that an 
individual can make…There is dignity in the bond between two men or two 
women who seek to marry and in their autonomy to make such profound 
choices. 
 

A second principle in this Court's jurisprudence is that the right to 
marry is fundamental because it supports a two-person union unlike any 
other in its importance to the committed individuals. This point was central 
to Griswold v. Connecticut, which held the Constitution protects the right 
of married couples to use contraception…[Moreover], as this Court held in 
Lawrence, same-sex couples have the same right as opposite-sex couples to 
enjoy intimate association…But while Lawrence confirmed a dimension of 
freedom that allows individuals to engage in intimate association without 
criminal liability, it does not follow that freedom stops there. Outlaw to 
outcast may be a step forward, but it does not achieve the full promise of 
liberty. 
 

A third basis for protecting the right to marry is that it safeguards 
children and families and thus draws meaning from related rights of 
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childrearing, procreation, and education…Under the laws of the several 
States, some of marriage's protections for children and families are material. 
But marriage also confers more profound benefits…Without the 
recognition, stability, and predictability marriage offers, children [of same-
sex couples] suffer the stigma of knowing their families are somehow lesser. 
They also suffer the significant material costs of being raised by unmarried 
parents, relegated through no fault of their own to a more difficult and 
uncertain family life. The marriage laws at issue here thus harm and 
humiliate the children of same-sex couples. 
 

Fourth and finally, this Court's cases and the Nation's traditions 
make clear that marriage is a keystone of our social order…In Maynard v. 
Hill, the Court explained that marriage…has long been “a great public 
institution, giving character to our whole civil polity.” This idea has been 
reiterated even as the institution has evolved in substantial ways over time, 
superseding rules related to parental consent, gender, and race once thought 
by many to be essential. Marriage remains a building block of our national 
community. 

 
For that reason, just as a couple vows to support each other, so does 

society pledge to support the couple…These aspects of marital status 
include: taxation; inheritance and property rights; rules of intestate 
succession; spousal privilege in the law of evidence; hospital access; 
medical decision-making authority; adoption rights; the rights and benefits 
of survivors; birth and death certificates; professional ethics rules; 
campaign finance restrictions; workers' compensation benefits; health 
insurance; and child custody, support, and visitation rules… 

 
There is no difference between same- and opposite-sex couples with 

respect to this principle. Yet by virtue of their exclusion from that 
institution, same-sex couples are denied the constellation of benefits that the 
States have linked to marriage. This harm results in more than just material 
burdens. Same-sex couples are consigned to an instability many opposite-
sex couples would deem intolerable in their own lives. As the State itself 
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makes marriage all the more precious by the significance it attaches to it, 
exclusion from that status has the effect of teaching that gays and lesbians 
are unequal in important respects. It demeans gays and lesbians for the State 
to lock them out of a central institution of the Nation's society. Same-sex 
couples, too, may aspire to the transcendent purposes of marriage and seek 
fulfillment in its highest meaning. 

 
The limitation of marriage to opposite-sex couples may long have 

seemed natural and just, but its inconsistency with the central meaning of 
the fundamental right to marry is now manifest. With that knowledge must 
come the recognition that laws excluding same-sex couples from the 
marriage right impose stigma and injury of the kind prohibited by our basic 
charter… 

 
The right to marry is fundamental as a matter of history and 

tradition, but rights come not from ancient sources alone. They rise, too, 
from a better informed understanding of how constitutional imperatives 
define a liberty that remains urgent in our own era. Many who deem same-
sex marriage to be wrong reach that conclusion based on decent and 
honorable religious or philosophical premises, and neither they nor their 
beliefs are disparaged here. But when that sincere, personal opposition 
becomes enacted law and public policy, the necessary consequence is to put 
the imprimatur of the State itself on an exclusion that soon demeans or 
stigmatizes those whose own liberty is then denied. Under the Constitution, 
same-sex couples seek in marriage the same legal treatment as opposite-sex 
couples, and it would disparage their choices and diminish their personhood 
to deny them this right. 

 
The right of same-sex couples to marry that is part of the liberty 

promised by the Fourteenth Amendment is derived, too, from that 
Amendment's guarantee of the equal protection of the laws. The Due 
Process Clause and the Equal Protection Clause are connected in a profound 
way, though they set forth independent principles. Rights implicit in liberty 
and rights secured by equal protection may rest on different precepts and 
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are not always co-extensive, yet in some instances each may be instructive 
as to the meaning and reach of the other… 

 
This dynamic also applies to same-sex marriage. It is now clear that 

the challenged laws burden the liberty of same-sex couples, and it must be 
further acknowledged that they abridge central precepts of equality. Here 
the marriage laws enforced by the respondents are in essence unequal: 
Same-sex couples are denied all the benefits afforded to opposite-sex 
couples and are barred from exercising a fundamental right. Especially 
against a long history of disapproval of their relationships, this denial to 
same-sex couples of the right to marry works a grave and continuing harm. 
The imposition of this disability on gays and lesbians serves to disrespect 
and subordinate them. And the Equal Protection Clause, like the Due 
Process Clause, prohibits this unjustified infringement of the fundamental 
right to marry.     

 
These considerations lead to the conclusion that the right to marry 

is a fundamental right inherent in the liberty of the person, and under the 
Due Process and Equal Protection Clauses of the Fourteenth Amendment 
couples of the same sex may not be deprived of that right and that liberty. 
The Court now holds that same-sex couples may exercise the fundamental 
right to marry. No longer may this liberty be denied to them...and the state 
laws challenged by the petitioners in these cases are now held invalid to the 
extent they exclude same-sex couples from civil marriage on the same terms 
and conditions as opposite-sex couples. 

 
IV 

 
There may be an initial inclination in these cases to proceed with 

caution — to await further legislation, litigation, and debate. The 
respondents warn there has been insufficient democratic discourse before 
deciding an issue so basic as the definition of marriage…   
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Yet there has been far more deliberation than this argument 
acknowledges. There have been referenda, legislative debates, and 
grassroots campaigns, as well as countless studies, papers, books, and other 
popular and scholarly writings. There has been extensive litigation in state 
and federal courts. Judicial opinions addressing the issue have been 
informed by the contentions of parties and counsel, which, in turn, reflect 
the more general, societal discussion of same-sex marriage and its meaning 
that has occurred over the past decades…This has led to an enhanced 
understanding of the issue — an understanding reflected in the arguments 
now presented for resolution as a matter of constitutional law. 

 
Of course, the Constitution contemplates that democracy is the 

appropriate process for change, so long as that process does not abridge 
fundamental rights…The dynamic of our constitutional system is that 
individuals need not await legislative action before asserting a fundamental 
right. The Nation's courts are open to injured individuals who come to them 
to vindicate their own direct, personal stake in our basic charter. An 
individual can invoke a right to constitutional protection when he or she is 
harmed, even if the broader public disagrees and even if the legislature 
refuses to act…It is of no moment whether advocates of same-sex marriage 
now enjoy or lack momentum in the democratic process. The issue before 
the Court here is the legal question whether the Constitution protects the 
right of same-sex couples to marry. 

 
This is not the first time the Court has been asked to adopt a cautious 

approach to recognizing and protecting fundamental rights. In Bowers, a 
bare majority upheld a law criminalizing same-sex intimacy. That approach 
might have been viewed as a cautious endorsement of the democratic 
process, which had only just begun to consider the rights of gays and 
lesbians. Yet, in effect, Bowers upheld state action that denied gays and 
lesbians a fundamental right and caused them pain and humiliation…A 
ruling against same-sex couples would have the same effect — and, like 
Bowers, would be unjustified under the Fourteenth Amendment… 
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V 
 

These cases also present the question whether the Constitution 
requires States to recognize same-sex marriages validly performed out of 
State. As made clear by the case of Obergefell…the recognition bans inflict 
substantial and continuing harm on same-sex couples… 

 
As counsel for the respondents acknowledged at argument, if states 

are required by the Constitution to issue marriage licenses to same-sex 
couples, the justifications for refusing to recognize these marriages 
performed elsewhere are undermined. The Court, in this decision, holds 
same-sex couples may exercise the fundamental right to marry in all States. 
It follows that the Court also must hold — and it now does hold — that there 
is no lawful basis for a State to refuse to recognize a lawful same-sex 
marriage performed in another State on the ground of its same-sex 
character. 

 
* * * 

 
No union is more profound than marriage, for it embodies the 

highest ideals of love, fidelity, devotion, sacrifice, and family. In forming a 
marital union, two people become something greater than once they were. 
As some of the petitioners in these cases demonstrate, marriage embodies a 
love that may endure even past death. It would misunderstand these men 
and women to say they disrespect the idea of marriage. Their plea is that 
they do respect it, respect it so deeply that they seek to find its fulfillment 
for themselves. Their hope is not to be condemned to live in loneliness, 
excluded from one of civilization's oldest institutions. They ask for equal 
dignity in the eyes of the law. The Constitution grants them that right. 
  

The judgment of the Court of Appeals for the Sixth Circuit is 
reversed. 

 
It is so ordered.  
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CHIEF JUSTICE ROBERTS, with whom JUSTICE SCALIA and 
JUSTICE THOMAS join, dissenting. 

Petitioners make strong arguments rooted in social policy and 
considerations of fairness. They contend that same-sex couples should be 
allowed to affirm their love and commitment through marriage, just like 
opposite-sex couples. That position has undeniable appeal; over the past six 
years, voters and legislators in eleven States and the District of Columbia 
have revised their laws to allow marriage between two people of the same 
sex. 
 

But this Court is not a legislature. Whether same-sex marriage is a 
good idea should be of no concern to us. Under the Constitution, judges 
have power to say what the law is, not what it should be… 
  

Although the policy arguments for extending marriage to same-sex 
couples may be compelling, the legal arguments for requiring such an 
extension are not. The fundamental right to marry does not include a right 
to make a State change its definition of marriage…In short, our Constitution 
does not enact any one theory of marriage. The people of a State are free to 
expand marriage to include same-sex couples, or to retain the historic 
definition. 
  

Today, however, the Court takes the extraordinary step of ordering 
every State to license and recognize same-sex marriage. Many people will 
rejoice at this decision, and I begrudge none their celebration. But for those 
who believe in a government of laws, not of men, the majority's approach 
is deeply disheartening…Five lawyers have closed the debate and enacted 
their own vision of marriage as a matter of constitutional law. Stealing this 
issue from the people will for many cast a cloud over same-sex marriage… 

 
The majority's decision is an act of will, not legal judgment. The 

right it announces has no basis in the Constitution…As a result, the Court 
invalidates the marriage laws of more than half the States and orders the 
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transformation of a social institution that has formed the basis of human 
society for millennia, for the Kalahari Bushmen and the Han Chinese, the 
Carthaginians and the Aztecs. Just who do we think we are? 
  

It can be tempting for judges to confuse our own preferences with 
the requirements of the law. But as this Court has been reminded throughout 
our history…the “courts are not concerned with the wisdom or policy of 
legislation.” The majority today neglects that restrained conception of the 
judicial role. It seizes for itself a question the Constitution leaves to the 
people, at a time when the people are engaged in a vibrant debate on that 
question. And it answers that question based not on neutral principles of 
constitutional law, but on its own “understanding of what freedom is and 
must become.” I have no choice but to dissent. 
  

Understand well what this dissent is about: It is not about whether, 
in my judgment, the institution of marriage should be changed to include 
same-sex couples. It is instead about whether, in our democratic republic, 
that decision should rest with the people acting through their elected 
representatives, or with five lawyers who happen to hold commissions 
authorizing them to resolve legal disputes according to law. The 
Constitution leaves no doubt about the answer. 

 
I 

  
As the majority acknowledges, marriage “has existed for millennia 

and across civilizations.” For all those millennia, across all those 
civilizations, “marriage” referred to only one relationship: the union of a 
man and a woman…This universal definition of marriage as the union of a 
man and a woman is no historical coincidence. Marriage…arose in the 
nature of things to meet a vital need: ensuring that children are conceived 
by a mother and father committed to raising them in the stable conditions 
of a lifelong relationship… 
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The Constitution itself says nothing about marriage, and the Framers 
thereby entrusted the States with “[t]he whole subject of the domestic 
relations of husband and wife.” There is no dispute that every State at the 
founding — and every State throughout our history until a dozen years ago 
— defined marriage in the traditional, biologically rooted way. The four 
States in these cases are typical. Their laws, before and after statehood, have 
treated marriage as the union of a man and a woman… 

 
Petitioners brought lawsuits contending that the Due Process and 

Equal Protection Clauses compel their States to license and recognize 
marriages between same-sex couples. In a carefully reasoned decision, the 
Court of Appeals…concluded that petitioners had not made “the case for 
constitutionalizing the definition of marriage and for removing the issue 
from the place it has been since the founding: in the hands of state voters.” 
That decision interpreted the Constitution correctly, and I would affirm… 
 

II 
 

The majority purports to identify four “principles and traditions” in 
this Court's due process precedents that support a fundamental right for 
same-sex couples to marry. In reality, however, the majority's approach has 
no basis in principle or tradition…Stripped of its shiny rhetorical gloss, the 
majority's argument is that the Due Process Clause gives same-sex couples 
a fundamental right to marry because it will be good for them and for 
society. If I were a legislator, I would certainly consider that view as a 
matter of social policy. But as a judge, I find the majority's position 
indefensible as a matter of constitutional law… 
 

B 
1 

The majority's driving themes are that marriage is desirable and 
petitioners desire it. The opinion describes the “transcendent importance” 
of marriage and repeatedly insists that petitioners do not seek to “demean,” 
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“devalue,” “denigrate,” or “disrespect” the institution. Nobody disputes 
those points. Indeed, the compelling personal accounts of petitioners and 
others like them are likely a primary reason why many Americans have 
changed their minds about whether same-sex couples should be allowed to 
marry. As a matter of constitutional law, however, the sincerity of 
petitioners' wishes is not relevant. 

When the majority turns to the law, it relies primarily on precedents 
discussing the fundamental “right to marry.” These cases do not hold, of 
course, that anyone who wants to get married has a constitutional right to 
do so. They instead require a State to justify barriers to marriage as that 
institution has always been understood. In Loving, the Court held that racial 
restrictions on the right to marry lacked a compelling justification. In 
Zablocki, restrictions based on child support debts did not suffice. In 
Turner, restrictions based on status as a prisoner were deemed 
impermissible… 

In short, the “right to marry” cases stand for the important but 
limited proposition that particular restrictions on access to marriage as 
traditionally defined violate due process. These precedents say nothing at 
all about a right to make a State change its definition of marriage, which is 
the right petitioners actually seek here. Neither petitioners nor the majority 
cites a single case or other legal source providing any basis for such a 
constitutional right. None exists, and that is enough to foreclose their claim. 
 

IV 
 

The legitimacy of this Court ultimately rests “upon the respect 
accorded to its judgments.” That respect flows from the perception — and 
reality — that we exercise humility and restraint in deciding cases according 
to the Constitution and law. The role of the Court envisioned by the majority 
today, however, is anything but humble or restrained. Over and over, the 
majority exalts the role of the judiciary in delivering social change. In the 
majority's telling, it is the courts, not the people, who are responsible for 
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making “new dimensions of freedom . . . apparent to new generations,” for 
providing “formal discourse” on social issues, and for ensuring “neutral 
discussions, without scornful or disparaging commentary.” 

 
Nowhere is the majority's extravagant conception of judicial 

supremacy more evident than in its description — and dismissal — of the 
public debate regarding same-sex marriage. Yes, the majority concedes, on 
one side are thousands of years of human history in every society known to 
have populated the planet. But on the other side, there has been “extensive 
litigation,” “many thoughtful District Court decisions,” “countless studies, 
papers, books, and other popular and scholarly writings,” and “more than 
100” amicus briefs in these cases alone. What would be the point of 
allowing the democratic process to go on? It is high time for the Court to 
decide the meaning of marriage, based on five lawyers' “better informed 
understanding” of “a liberty that remains urgent in our own era.” The 
answer is surely there in one of those amicus briefs or studies… 

 
The Court's accumulation of power does not occur in a vacuum. It 

comes at the expense of the people. And they know it. Here and abroad, 
people are in the midst of a serious and thoughtful public debate on the issue 
of same-sex marriage. They see voters carefully considering same-sex 
marriage, casting ballots in favor or opposed, and sometimes changing their 
minds. They see political leaders similarly reexamining their positions, and 
either reversing course or explaining adherence to old convictions 
confirmed anew… 

 
But today the Court puts a stop to all that. By deciding this question 

under the Constitution, the Court removes it from the realm of democratic 
decision. There will be consequences to shutting down the political process 
on an issue of such profound public significance. Closing debate tends to 
close minds. People denied a voice are less likely to accept the ruling of a 
court on an issue that does not seem to be the sort of thing courts usually 
decide… 
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Perhaps the most discouraging aspect of today's decision is the 
extent to which the majority feels compelled to sully those on the other side 
of the debate. The majority offers a cursory assurance that it does not intend 
to disparage people who, as a matter of conscience, cannot accept same-sex 
marriage. That disclaimer is hard to square with the very next sentence, in 
which the majority explains that “the necessary consequence” of laws 
codifying the traditional definition of marriage is to “demea[n] or 
stigmatiz[e]” same-sex couples. The majority reiterates such 
characterizations over and over. By the majority's account, Americans who 
did nothing more than follow the understanding of marriage that has existed 
for our entire history — in particular, the tens of millions of people who 
voted to reaffirm their States' enduring definition of marriage — have 
“disrespected and subordinated” their gay and lesbian neighbors. These 
apparent assaults on the character of fair minded people will have an effect, 
in society and in court. Moreover, they are entirely gratuitous. It is one thing 
for the majority to conclude that the Constitution protects a right to same-
sex marriage; it is something else to portray everyone who does not share 
the majority's “better informed understanding” as bigoted…  
 

* * * 
 

If you are among the many Americans — of whatever sexual 
orientation — who favor expanding same-sex marriage, by all means 
celebrate today's decision. Celebrate the achievement of a desired goal. 
Celebrate the opportunity for a new expression of commitment to a partner. 
Celebrate the availability of new benefits. But do not celebrate the 
Constitution. It had nothing to do with it. 
  

I respectfully dissent.      
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JUSTICE SCALIA, with whom JUSTICE THOMAS joins, 
dissenting. 
 

I join The Chief Justice's opinion in full. I write separately to call 
attention to this Court's threat to American democracy. 
 

The substance of today's decree is not of immense personal 
importance to me. The law can recognize as marriage whatever sexual 
attachments and living arrangements it wishes…It is of overwhelming 
importance, however, who it is that rules me. Today's decree says that my 
Ruler, and the Ruler of 320 million Americans coast-to-coast, is a majority 
of the nine lawyers on the Supreme Court…This practice of constitutional 
revision by an unelected committee of nine, always accompanied (as it is 
today) by extravagant praise of liberty, robs the People of the most 
important liberty they asserted in the Declaration of Independence and won 
in the Revolution of 1776: the freedom to govern themselves… 

 
I 

  
When the Fourteenth Amendment was ratified in 1868, every State 

limited marriage to one man and one woman, and no one doubted the 
constitutionality of doing so. That resolves these cases. When it comes to 
determining the meaning of a vague constitutional provision — such as “due 
process of law” or “equal protection of the laws” — it is unquestionable that 
the People who ratified that provision did not understand it to prohibit a 
practice that remained both universal and uncontroversial in the years after 
ratification. We have no basis for striking down a practice that is not 
expressly prohibited by the Fourteenth Amendment's text, and that bears the 
endorsement of a long tradition of open, widespread, and unchallenged use 
dating back to the Amendment's ratification. Since there is no doubt 
whatever that the People never decided to prohibit the limitation of marriage 
to opposite-sex couples, the public debate over same-sex marriage must be 
allowed to continue. 
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But the Court ends this debate, in an opinion lacking even a thin 
veneer of law. Buried beneath the mummeries and straining-to-be- 
memorable passages of the opinion is a candid and startling assertion: No 
matter what it was the People ratified, the Fourteenth Amendment protects 
those rights that the Judiciary, in its “reasoned judgment,” thinks the 
Fourteenth Amendment ought to protect. That is so because “[t]he 
generations that wrote and ratified the Bill of Rights and the Fourteenth 
Amendment did not presume to know the extent of freedom in all of its 
dimensions.” One would think that sentence would continue: “...and 
therefore they provided for a means by which the People could amend the 
Constitution,” or perhaps “...and therefore they left the creation of 
additional liberties, such as the freedom to marry someone of the same sex, 
to the People, through the never-ending process of legislation.” But no. 
What logically follows, in the majority's judge-empowering estimation, is: 
“and so they entrusted to future generations a charter protecting the right of 
all persons to enjoy liberty as we learn its meaning.”… 
 

This is a naked judicial claim to legislative — indeed, super- 
legislative — power; a claim fundamentally at odds with our system of 
government. Except as limited by a constitutional prohibition agreed to by 
the People, the States are free to adopt whatever laws they like, even those 
that offend the esteemed Justices' “reasoned judgment.” A system of 
government that makes the People subordinate to a committee of nine 
unelected lawyers does not deserve to be called a democracy… 
  

II 
 

But what really astounds is the hubris reflected in today's judicial 
Putsch. The five Justices who compose today's majority are entirely 
comfortable concluding that every State violated the Constitution for all of 
the 135 years between the Fourteenth Amendment's ratification and 
Massachusetts' permitting of same-sex marriages in 2003. They have 
discovered in the Fourteenth Amendment a “fundamental right” overlooked 
by every person alive at the time of ratification, and almost everyone else 
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in the time since. They see what lesser legal minds — minds like Thomas 
Cooley, John Marshall Harlan, Oliver Wendell Holmes, Jr., Learned Hand, 
Louis Brandeis, William Howard Taft, Benjamin Cardozo, Hugo Black, 
Felix Frankfurter, Robert Jackson, and Henry Friendly — could not…These 
Justices know that limiting marriage to one man and one woman is contrary 
to reason; they know that an institution as old as government itself, and 
accepted by every nation in history until 15 years ago, cannot possibly be 
supported by anything other than ignorance or bigotry. And they are willing 
to say that any citizen who does not agree with that, who adheres to what 
was, until 15 years ago, the unanimous judgment of all generations and all 
societies, stands against the Constitution. 

 
The opinion is couched in a style that is as pretentious as its content 

is egotistic. It is one thing for separate concurring or dissenting opinions to 
contain extravagances, even silly extravagances, of thought and expression; 
it is something else for the official opinion of the Court to do so. Of course 
the opinion's showy profundities are often profoundly incoherent. “The 
nature of marriage is that, through its enduring bond, two persons together 
can find other freedoms, such as expression, intimacy, and spirituality.” 
(Really? Who ever thought that intimacy and spirituality [whatever that 
means] were freedoms? And if intimacy is, one would think Freedom of 
Intimacy is abridged rather than expanded by marriage. Ask the nearest 
hippie. Expression, sure enough, is a freedom, but anyone in a long-lasting 
marriage will attest that that happy state constricts, rather than expands, 
what one can prudently say.)...I could go on. The world does not expect 
logic and precision in poetry or inspirational pop-philosophy; it demands 
them in the law. The stuff contained in today's opinion has to diminish this 
Court's reputation for clear thinking and sober analysis… 
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JUSTICE ALITO, with whom JUSTICE SCALIA and JUSTICE 
THOMAS join, dissenting. 
 

Until the federal courts intervened, the American people were 
engaged in a debate about whether their States should recognize same-sex 
marriage. The question in these cases, however, is not what States should 
do about same-sex marriage but whether the Constitution answers that 
question for them. It does not. The Constitution leaves that question to be 
decided by the people of each State… 

 
III 

 
Today's decision usurps the constitutional right of the people to 

decide whether to keep or alter the traditional understanding of marriage. 
The decision will also have other important consequences. 
 

It will be used to vilify Americans who are unwilling to assent to the 
new orthodoxy. In the course of its opinion, the majority compares 
traditional marriage laws to laws that denied equal treatment for African 
Americans and women. The implications of this analogy will be exploited 
by those who are determined to stamp out every vestige of dissent. 
  

Perhaps recognizing how its reasoning may be used, the majority 
attempts, toward the end of its opinion, to reassure those who oppose same-
sex marriage that their rights of conscience will be protected. We will soon 
see whether this proves to be true. I assume that those who cling to old 
beliefs will be able to whisper their thoughts in the recesses of their homes, 
but if they repeat those views in public, they will risk being labeled as bigots 
and treated as such by governments, employers, and schools… By imposing 
its own views on the entire country, the majority facilitates the 
marginalization of the many Americans who have traditional ideas… 


