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Mr. Chief Justice TANEY delivered the opinion of the Court. 

This case has been twice argued. After the argument at the last term, 

differences of opinion were found to exist among the members of the court, 

and as the questions in controversy are of the highest importance, and the 

court was at that time much pressed by the ordinary business of the term, it 

was deemed advisable to continue the case and direct a re-argument on 

some of the points in order that we might have an opportunity of giving to 

the whole subject a more deliberate consideration. It has accordingly been 

again argued by counsel, and considered by the court; and I now proceed to 

deliver its opinion… 

The question is simply this: can a negro whose ancestors were 

imported into this country and sold as slaves become a member of the 

political community formed and brought into existence by the Constitution 

of the United States, and as such become entitled to all the rights, and 

privileges, and immunities, guarantied by that instrument to the citizen, one 

of which rights is the privilege of suing in a court of the United States in the 

cases specified in the Constitution? 

It will be observed that the plea applies to that class of persons only 

whose ancestors were negroes of the African race, and imported into this 

country and sold and held as slaves. The only matter in issue before the 

court, therefore, is, whether the descendants of such slaves, when they shall 
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be emancipated, or who are born of parents who had become free before 

their birth, are citizens of a State in the sense in which the word "citizen" is 

used in the Constitution of the United States. And this being the only matter 

in dispute on the pleadings, the court must be understood as speaking in this 

opinion of that class only… 

The words "people of the United States" and "citizens" are 

synonymous terms, and mean the same thing. They both describe the 

political body who, according to our republican institutions, form the 

sovereignty and who hold the power and conduct the Government through 

their representatives. They are what we familiarly call the "sovereign 

people," and every citizen is one of this people, and a constituent member 

of this sovereignty. The question before us is whether the class of persons 

described in the plea in abatement compose a portion of this people, and are 

constituent members of this sovereignty? We think they are not, and that 

they are not included, and were not intended to be included, under the word 

"citizens" in the Constitution… 

In discussing this question, we must not confound the rights of 

citizenship which a State may confer within its own limits and the rights of 

citizenship as a member of the Union. It does not by any means follow, 

because he has all the rights and privileges of a citizen of a State, that he 

must be a citizen of the United States. He may have all of the rights and 

privileges of the citizen of a State and yet not be entitled to the rights and 

privileges of a citizen in any other State. For, previous to the adoption of 

the Constitution of the United States, every State had the undoubted right to 

confer on whomsoever it pleased the character of citizen, and to endow him 

with all its rights. But this character, of course, was confined to the 

boundaries of the State, and gave him no rights or privileges in other States 

beyond those secured to him by the laws of nations… 

It is very clear, therefore, that no State can, by any act or law of its 

own, passed since the adoption of the Constitution, introduce a new member 

into the political community created by the Constitution of the United 
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States. It cannot make him a member of this community by making him a 

member of its own. And, for the same reason, it cannot introduce any person 

or description of persons who were not intended to be embraced in this new 

political family which the Constitution brought into existence, but were 

intended to be excluded from it. 

The question then arises, whether the provisions of the Constitution, 

in relation to the personal rights and privileges to which the citizen of a State 

should be entitled, embraced the negro African race, at that time in this 

country, or who might afterwards be imported, who had then or should 

afterwards be made free in any State; and to put it in the power of a single 

State to make him a citizen of the United States, and endue him with the full 

rights of citizenship in every other State without their consent? Does the 

Constitution of the United States act upon him whenever he shall be made 

free under the laws of a State, and raised there to the rank of a citizen, and 

immediately clothe him with all the privileges of a citizen in every other 

State, and in its own courts? 

The court think the affirmative of these propositions cannot be 

maintained. And if it cannot, the plaintiff in error could not be a citizen of 

the State of Missouri within the meaning of the Constitution of the United 

States, and, consequently, was not entitled to sue in its courts. 

It is true, every person, and every class and description of persons 

who were, at the time of the adoption of the Constitution, recognised as 

citizens in the several States, became also citizens of this new political body; 

but none other; it was formed by them, and for them and their posterity, but 

for no one else… 

It becomes necessary, therefore, to determine who were citizens of 

the several States when the Constitution was adopted. And in order to do 

this, we must recur to the Governments and institutions of the thirteen 

colonies when they separated from Great Britain…We must inquire who, at 

that time, were recognised as the people or citizens of a State… 
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In the opinion of the court, the legislation and histories of the times, 

and the language used in the Declaration of Independence, show that neither 

the class of persons who had been imported as slaves nor their descendants, 

whether they had become free or not, were then acknowledged as a part of 

the people, nor intended to be included in the general words used in that 

memorable instrument… 

They had for more than a century before been regarded as beings of 

an inferior order, and altogether unfit to associate with the white race either 

in social or political relations; and so far inferior that they had no rights 

which the white man was bound to respect; and that the negro might justly 

and lawfully be reduced to slavery for his benefit. He was bought and sold, 

and treated as an ordinary article of merchandise and traffic whenever a 

profit could be made by it. This opinion was at that time fixed and universal 

in the civilized portion of the white race. It was regarded as an axiom in 

morals as well as in politics which no one thought of disputing or supposed 

to be open to dispute, and men in every grade and position in society daily 

and habitually acted upon it in their private pursuits, as well as in matters of 

public concern, without doubting for a moment the correctness of this 

opinion… 

The language of the Declaration of Independence is equally 

conclusive: 

It begins by declaring that, "when in the course of human events it 

becomes necessary for one people to dissolve the political bands which have 

connected them with another, and to assume among the powers of the earth 

the separate and equal station to which the laws of nature and nature's God 

entitle them, a decent respect for the opinions of mankind requires that they 

should declare the causes which impel them to the separation." It then 

proceeds to say: "We hold these truths to be self-evident: that all men are 

created equal; that they are endowed by their Creator with certain 

unalienable rights; that among them is life, liberty, and the pursuit of 
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happiness; that to secure these rights, Governments are instituted, deriving 

their just powers from the consent of the governed." 

The general words above quoted would seem to embrace the whole 

human family, and if they were used in a similar instrument at this day 

would be so understood. But it is too clear for dispute that the enslaved 

African race were not intended to be included, and formed no part of the 

people who framed and adopted this declaration, for if the language, as 

understood in that day, would embrace them, the conduct of the 

distinguished men who framed the Declaration of Independence would have 

been utterly and flagrantly inconsistent with the principles they asserted, 

and instead of the sympathy of mankind to which they so confidently 

appealed, they would have deserved and received universal rebuke and 

reprobation. 

Yet the men who framed this declaration were great men — high in 

literary acquirements, high in their sense of honor, and incapable of 

asserting principles inconsistent with those on which they were acting. They 

perfectly understood the meaning of the language they used, and how it 

would be understood by others, and they knew that it would not in any part 

of the civilized world be supposed to embrace the negro race… 

There are two clauses in the Constitution which point directly and 

specifically to the negro race as a separate class of persons, and show clearly 

that they were not regarded as a portion of the people or citizens of the 

Government then formed. 

One of these clauses reserves to each of the thirteen States the right 

to import slaves until the year 1808 if it thinks proper. And the importation 

which it thus sanctions was unquestionably of persons of the race of which 

we are speaking, as the traffic in slaves in the United States had always been 

confined to them. And by the other provision the States pledge themselves 

to each other to maintain the right of property of the master by delivering 

up to him any slave who may have escaped from his service, and be found 

within their respective territories…And these two provisions show 
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conclusively that neither the description of persons therein referred to nor 

their descendants were embraced in any of the other provisions of the 

Constitution, for certainly these two clauses were not intended to confer on 

them or their posterity the blessings of liberty, or any of the personal rights 

so carefully provided for the citizen… 

No one, we presume, supposes that any change in public opinion or 

feeling, in relation to this unfortunate race, in the civilized nations of Europe 

or in this country, should induce the court to give to the words of the 

Constitution a more liberal construction in their favor than they were 

intended to bear when the instrument was framed and adopted. Such an 

argument would be altogether inadmissible in any tribunal called on to 

interpret it. If any of its provisions are deemed unjust, there is a mode 

prescribed in the instrument itself by which it may be amended; but while 

it remains unaltered, it must be construed now as it was understood at the 

time of its adoption…Any other rule of construction would abrogate the 

judicial character of this court, and make it the mere reflex of the popular 

opinion or passion of the day. This court was not created by the Constitution 

for such purposes. Higher and graver trusts have been confided to it, and it 

must not falter in the path of duty. 

What the construction was at that time we think can hardly admit of 

doubt. We have the language of the Declaration of Independence and of the 

Articles of Confederation, in addition to the plain words of the Constitution 

itself; we have the legislation of the different States, before, about the time, 

and since the Constitution was adopted; we have the legislation of Congress, 

from the time of its adoption to a recent period; and we have the constant 

and uniform action of the Executive Department, all concurring together, 

and leading to the same result. And if anything in relation to the construction 

of the Constitution can be regarded as settled, it is that which we now give 

to the word "citizen" and the word "people." 

And, upon a full and careful consideration of the subject, the court 

is of opinion, that, upon the facts stated in the plea in abatement, Dred Scott 
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was not a citizen of Missouri within the meaning of the Constitution of the 

United States, and not entitled as such to sue in its courts, and consequently 

that the Circuit Court had no jurisdiction of the case, and that the judgment 

on the plea in abatement is erroneous. 

We are aware that doubts are entertained by some of the members 

of the court, whether the plea in abatement is legally before the court upon 

this writ of error; but if that plea is regarded as waived, or out of the case 

upon any other ground, yet the question as to the jurisdiction of the Circuit 

Court is presented on the face of the bill of exception itself, taken by the 

plaintiff at the trial; for he admits that he and his wife were born slaves, but 

endeavors to make out his title to freedom and citizenship by showing that 

they were taken by their owner to certain places, hereinafter mentioned, 

where slavery could not by law exist, and that they thereby became free, 

and, upon their return to Missouri, became citizens of that State… 

In considering this part of the controversy, two questions arise: 1. 

Was [Scott], together with his family, free in Missouri by reason of the stay 

in the territory of the United States hereinbefore mentioned? And 2. If they 

were not, is Scott himself free by reason of his removal to Rock Island, in 

the State of Illinois, as stated in the above admissions? 

We proceed to examine the first question. 

The act of Congress upon which the plaintiff relies declares that 

slavery and involuntary servitude, except as a punishment for crime, shall 

be forever prohibited in all that part of the territory ceded by France, under 

the name of Louisiana, which lies north of thirty-six degrees thirty minutes 

north latitude, and not included within the limits of Missouri. And the 

difficulty which meets us at the threshold of this part of the inquiry is 

whether Congress was authorized to pass this law under any of the powers 

granted to it by the Constitution; for if the authority is not given by that 

instrument, it is the duty of this court to declare it void and inoperative… 
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This brings us to examine by what provision of the Constitution the 

present Federal Government, under its delegated and restricted powers, is 

authorized to acquire territory outside of the original limits of the United 

States, and what powers it may exercise therein over the person or property 

of a citizen of the United States while it remains a Territory and until it shall 

be admitted as one of the States of the Union. 

There is certainly no power given by the Constitution to the Federal 

Government to establish or maintain colonies bordering on the United 

States or at a distance, to be ruled and governed at its own pleasure; nor to 

enlarge its territorial limits in any way, except by the admission of new 

States… 

At the time when the Territory in question was obtained by cession 

from France, it contained no population fit to be associated together and 

admitted as a State, and it therefore was absolutely necessary to hold 

possession of it, as a Territory belonging to the United States, until it was 

settled and inhabited by a civilized community capable of self-government, 

and in a condition to be admitted on equal terms with the other States as a 

member of the Union… 

But, until that time arrives, it is undoubtedly necessary that some 

Government should be established in order to organize society and to 

protect the inhabitants in their persons and property… 

But the power of Congress over the person or property of a citizen 

can never be a mere discretionary power under our Constitution and form 

of Government. The powers of the Government and the rights and privileges 

of the citizen are regulated and plainly defined by the Constitution itself. 

And when the Territory becomes a part of the United States, the Federal 

Government enters into possession in the character impressed upon it by 

those who created it. It enters upon it with its powers over the citizen strictly 

defined, and limited by the Constitution…The Territory being a part of the 

United States, the Government and the citizen both enter it under the 

authority of the Constitution, with their respective rights defined and 
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marked out, and the Federal Government can exercise no power over his 

person or property beyond what that instrument confers, nor lawfully deny 

any right which it has reserved. 

A reference to a few of the provisions of the Constitution will 

illustrate this proposition. For example, no one, we presume, will contend 

that Congress can make any law in a Territory respecting the establishment 

of religion, or the free exercise thereof, or abridging the freedom of speech 

or of the press, or the right of the people of the Territory peaceably to 

assemble and to petition the Government for the redress of grievances. Nor 

can Congress deny to the people the right to keep and bear arms, nor the 

right to trial by jury, nor compel anyone to be a witness against himself in 

a criminal proceeding. 

These powers, and others in relation to rights of person which it is 

not necessary here to enumerate, are, in express and positive terms, denied 

to the General Government, and the rights of private property have been 

guarded with equal care. Thus, the rights of property are united with the 

rights of person, and placed on the same ground by the fifth amendment to 

the Constitution, which provides that no person shall be deprived of life, 

liberty, and property, without due process of law. And an act of Congress 

which deprives a citizen of the United States of his liberty or property 

merely because he came himself or brought his property into a particular 

Territory of the United States, and who had committed no offense against 

the laws, could hardly be dignified with the name of due process of law… 

Now, as we have already said in an earlier part of this opinion upon 

a different point, the right of property in a slave is distinctly and expressly 

affirmed in the Constitution. The right to traffic in it, like an ordinary article 

of merchandise and property, was guarantied to the citizens of the United 

States in every State that might desire it for twenty years. And the 

Government in express terms is pledged to protect it in all future time if the 

slave escapes from his owner. This is done in plain words — too plain to be 

misunderstood… 
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Upon these considerations, it is the opinion of the court that the act 

of Congress which prohibited a citizen from holding and owning property 

of this kind in the territory of the United States north of the line therein 

mentioned is not warranted by the Constitution, and is therefore void, and 

that neither Dred Scott himself nor any of his family were made free by 

being carried into this territory, even if they had been carried there by the 

owner with the intention of becoming a permanent resident… 

But there is another point in the case which depends on State power 

and State law. And it is contended, on the part of the plaintiff, that he is 

made free by being taken to Rock Island, in the State of Illinois, 

independently of his residence in the territory of the United States, and 

being so made free, he was not again reduced to a state of slavery by being 

brought back to Missouri. 

Our notice of this part of the case will be very brief…As Scott was 

a slave when taken into the State of Illinois by his owner, and was there held 

as such, and brought back in that character, his status as free or slave 

depended on the laws of Missouri, and not of Illinois. 

It has, however, been urged in the argument that, by the laws of 

Missouri, he was free on his return…[but] we are satisfied, upon a careful 

examination of all the cases decided in the State courts of Missouri referred 

to, that it is now firmly settled by the decisions of the highest court in the 

State that Scott and his family upon their return were not free, but were, by 

the laws of Missouri, the property of the defendant. 

Upon the whole, therefore, it is the judgment of this court that it 

appears by the record before us that the plaintiff in error is not a citizen of 

Missouri in the sense in which that word is used in the Constitution, and 

that the Circuit Court of the United States, for that reason, had no 

jurisdiction in the case, and could give no judgment in it. Its judgment for 

the defendant must, consequently, be reversed, and a mandate issued 

directing the suit to be dismissed for want of jurisdiction.  
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Mr. Justice CURTIS, dissenting. 

I dissent from the opinion pronounced by the Chief Justice, and from 

the judgment which the majority of the court think it proper to render in this 

case… 

The question is whether any person of African descent, whose 

ancestors were sold as slaves in the United States, can be a citizen of the 

United States. If any such person can be a citizen, this plaintiff has the right 

to the judgment of the court that he is so, for no cause is shown by the plea 

why he is not so, except his descent and the slavery of his ancestors. 

The first section of the second article of the Constitution uses the 

language, "a citizen of the United States at the time of the adoption of the 

Constitution." One mode of approaching this question is to inquire who 

were citizens of the United States at the time of the adoption of the 

Constitution. 

Citizens of the United States at the time of the adoption of the 

Constitution can have been no other than citizens of the United States under 

the Confederation… 

To determine whether any free persons, descended from Africans 

held in slavery, were citizens of the United States under the Confederation, 

and consequently at the time of the adoption of the Constitution of the 

United States, it is only necessary to know whether any such persons were 

citizens of either of the States under the Confederation at the time of the 

adoption of the Constitution. 

Of this there can be no doubt. At the time of the ratification of the 

Articles of Confederation, all free native-born inhabitants of the States of 

New Hampshire, Massachusetts, New York, New Jersey, and North 

Carolina, though descended from African slaves, were not only citizens of 

those States, but such of them as had the other necessary qualifications 

possessed the franchise of electors, on equal terms with other citizens… 
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The fourth of the fundamental articles of the Confederation was as 

follows: "The free inhabitants of each of these States, paupers, vagabonds, 

and fugitives from justice, excepted, shall be entitled to all the privileges 

and immunities of free citizens in the several States." 

The fact that free persons of color were citizens of some of the 

several States, and the consequence that this fourth article of the 

Confederation would have the effect to confer on such persons the 

privileges and immunities of general citizenship, were not only known to 

those who framed and adopted those articles, but the evidence is decisive 

that the fourth article was intended to have that effect… 

The Constitution was ordained and established by the people of the 

United States, through the action, in each State, or those persons who were 

qualified by its laws to act thereon, in behalf of themselves and all other 

citizens of that State. In some of the States, as we have seen, colored persons 

were among those qualified by law to act on this subject. These colored 

persons were not only included in the body of "the people of the United 

States" by whom the Constitution was ordained and established, but, in at 

least five of the States, they had the power to act, and doubtless did act, by 

their suffrages, upon the question of its adoption. It would be strange if we 

were to find in that instrument anything which deprived of their citizenship 

any part of the people of the United States who were among those by whom 

it was established. 

I can find nothing in the Constitution which, proprio vigore, 

deprives of their citizenship any class of persons who were citizens of the 

United States at the time of its adoption, or who should be native-born 

citizens of any State after its adoption, nor any power enabling Congress to 

disfranchise persons born on the soil of any State, and entitled to citizenship 

of such State by its Constitution and laws. And my opinion is that, under 

the Constitution of the United States, every free person born on the soil of 

a State, who is a citizen of that State by force of its Constitution or laws, is 

also a citizen of the United States… 
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It has been…objected that, if free colored persons, born within a 

particular State and made citizens of that State by its Constitution and laws, 

are thereby made citizens of the United States, then, under the second 

section of the fourth article of the Constitution, such persons would be 

entitled to all the privileges and immunities of citizens in the several States, 

and, if so, then colored persons could vote, and be eligible to not only 

Federal offices, but offices even in those States whose Constitution and laws 

disqualify colored persons from voting or being elected to office. 

But this position rests upon an assumption which I deem untenable. 

Its basis is that no one can be deemed a citizen of the United States who is 

not entitled to enjoy all the privileges and franchises which are conferred on 

any citizen. This is not true under the Constitution… 

In all the States, numerous persons, though citizens, cannot vote, or 

cannot hold office, either on account of their age, or sex, or the want of the 

necessary legal qualifications. The truth is that citizenship, under the 

Constitution of the United States, is not dependent on the possession of any 

particular political or even of all civil rights … 

One may confine the right of suffrage to white male citizens; another 

may extend it to colored persons and females; one may allow all persons 

above a prescribed age to convey property and transact business; another 

may exclude married women. But whether native-born women, or persons 

under age, or under guardianship because insane or spendthrifts, be 

excluded from voting or holding office, or allowed to do so, I apprehend no 

one will deny that they are citizens of the United States… 

I dissent, therefore, from that part of the opinion of the majority of 

the court in which it is held that a person of African descent cannot be a 

citizen of the United States, and I regret I must go further and dissent both 

from what I deem their assumption of authority to examine the 

constitutionality of the act of Congress commonly called the Missouri 

Compromise Act and the grounds and conclusions announced in their 

opinion. 
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Having first decided that they were bound to consider the 

sufficiency of the plea to the jurisdiction of the Circuit Court, and having 

decided that this plea showed that the Circuit Court had not jurisdiction, and 

consequently that this is a case to which the judicial power of the United 

States does not extend, they have gone on to examine the merits of the 

case…and so have reached the question of the power of Congress to pass 

the act of 1820. On so grave a subject as this, I feel obliged to say that, in 

my opinion, such an exertion of judicial power transcends the limits of the 

authority of the court as described by its repeated decisions, and as I 

understand, acknowledged in this opinion of the majority of the court… 

But as, in my opinion, the Circuit Court had jurisdiction, I am 

obliged to consider the question whether its judgment on the merits of the 

case should stand or be reversed. 

The residence of the plaintiff in the State of Illinois, and the 

residence of himself and his wife in the territory acquired from France lying 

north of latitude thirty-six degrees thirty minutes and north of the State of 

Missouri, are each relied on by the plaintiff in error… 

The general question may be stated to be whether the plaintiff's 

status as a slave was so changed by his residence within that territory that 

he was not a slave in the State of Missouri at the time this action was 

brought. 

In such cases, two inquiries arise which may be confounded, but 

should be kept distinct.  

The first is what was the law of the Territory into which the master 

and slave went respecting the relation between them?  

The second is whether the State of Missouri recognises and allows 

the effect of that law of the Territory on the status of the slave on his return 

within its jurisdiction. 
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As to the first of these questions…by the Act of April 20, 1836, 

passed in the same month and year of the removal of the plaintiff to Fort 

Snelling, this part of the territory ceded by France, where Fort Snelling is, 

together with so much of the territory of the United States east of the 

Mississippi as now constitutes the State of Wisconsin, was brought under a 

Territorial Government under the name of the Territory of Wisconsin…The 

sixth article of that compact is, "there shall be neither slavery nor 

involuntary servitude in the said Territory, otherwise than in the punishment 

of crimes, whereof the party shall have been duly convicted. Provided 

always that any person escaping into the same, from whom labor or service 

is lawfully claimed in anyone of the original States, such fugitive may be 

lawfully reclaimed, and conveyed to the person claiming his or her labor or 

service, as aforesaid."... 

It would not be easy for the Legislature to employ more explicit 

language to signify its will that the status of slavery should not exist within 

the Territory…I must conclude, therefore, that it was the will of Congress 

that the state of involuntary servitude of a slave coming into the Territory 

with his master should cease to exist. 

But it is a distinct question whether the law of Missouri recognised 

and allowed effect to the change wrought in the status of the plaintiff by 

force of the laws of the Territory of Wisconsin… 

Dr. Emerson was an officer in the army of the United States. He 

went into the Territory to discharge his duty to the United States… 

On what ground can it be denied that all valid laws of the United 

States, constitutionally enacted by Congress for the government of the 

Territory, rightfully extended over an officer of the United States and his 

servant who went into the Territory to remain there for an indefinite length 

of time, to take part in its civil or military affairs? They were not foreigners, 

coming from abroad. Dr. Emerson was a citizen of the country which had 

exclusive jurisdiction over the Territory, and not only a citizen, but he went 

there in a public capacity, in the service of the same sovereignty which made 
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the laws. Whatever those laws might be…they had a rightful operation, and 

no other State or country can refuse to allow that those laws might rightfully 

operate on the plaintiff and his servant, because such a refusal would be a 

denial that the United States could, by laws constitutionally enacted, govern 

their own servants, residing on their own Territory, over which the United 

States had the exclusive control, and in respect to which they are an 

independent sovereign power… 

I have thus far assumed, merely for the purpose of the argument that 

the laws of the United States respecting slavery in this Territory were 

constitutionally enacted by Congress. It remains to inquire whether they are 

constitutional and binding laws… 

The Constitution declares that Congress shall have power to make 

"all needful rules and regulations" respecting the territory belonging to the 

United States. 

The assertion is, though the Constitution says "all," it does not mean 

all — though it says "all" without qualification, it means all except such as 

allow or prohibit slavery. It cannot be doubted that it is incumbent on those 

who would thus introduce an exception not found in the language of the 

instrument to exhibit some solid and satisfactory reason, drawn from the 

subject matter or the purposes and objects of the clause, the context, or from 

other provisions of the Constitution, showing that the words employed in 

this clause are not to be understood according to their clear, plain, and 

natural signification… 

There is nothing in the context which qualifies the grant of power. 

The regulations must be "respecting the territory." An enactment that 

slavery may or may not exist there is a regulation respecting the territory. 

Regulations must be needful, but it is necessarily left to the legislative 

discretion to determine whether a law be needful. No other clause of the 

Constitution has been referred to at the bar, or has been seen by me, which 

imposes any restriction or makes any exception concerning the power of 
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Congress to allow or prohibit slavery in the territory belonging to the United 

States. 

It appears, however, from what has taken place at the bar that, 

notwithstanding the language of the Constitution…three different and 

opposite views are taken of the power of Congress respecting slavery in the 

Territories. 

One is that, though Congress can make a regulation prohibiting 

slavery in a Territory, they cannot make a regulation allowing it; another is 

that it can neither be established nor prohibited by Congress, but that the 

people of a Territory, when organized by Congress, can establish or prohibit 

slavery; while the third is that the Constitution itself secures to every citizen 

who holds slaves, under the laws of any State, the indefeasible right to carry 

them into any Territory and there hold them as property. 

No particular clause of the Constitution has been referred to at the 

bar in support of either of these views. The first seems to be rested upon 

general considerations concerning the social and moral evils of slavery, its 

relations to republican Governments, its inconsistency with the Declaration 

of Independence and with natural right. 

The second is drawn from considerations equally general 

concerning the right of self-government and the nature of the political 

institutions which have been established by the people of the United States. 

While the third is said to rest upon the equal right of all citizens to 

go with their property upon the public domain, and the inequality of a 

regulation which would admit the property of some and exclude the 

property of other citizens, and inasmuch as slaves are chiefly held by 

citizens of those particular States where slavery is established, it is insisted 

that a regulation excluding slavery from a Territory operates, practically, to 

make an unjust discrimination between citizens of different States in respect 

to their use and enjoyment of the territory of the United States. 
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With the weight of either of these considerations, when presented to 

Congress to influence its action, this court has no concern. One or the other 

may be justly entitled to guide or control the legislative judgment upon what 

is a needful regulation. The question here is whether they are sufficient to 

authorize this court to insert into this clause of the Constitution an exception 

of the exclusion or allowance of slavery not found therein nor in any other 

part of that instrument. To engraft on any instrument a substantive exception 

not found in it must be admitted to be a matter attended with great difficulty. 

And the difficulty increases with the importance of the instrument and the 

magnitude and complexity of the interests involved in its construction. To 

allow this to be done with the Constitution, upon reasons purely political, 

renders its judicial interpretation impossible — because judicial tribunals, 

as such, cannot decide upon political considerations. Political reasons have 

not the requisite certainty to afford rules of juridical interpretation. They are 

different in different men. They are different in the same men at different 

times. And when a strict interpretation of the Constitution, according to the 

fixed rules which govern the interpretation of laws, is abandoned, and the 

theoretical opinions of individuals are allowed to control its meaning, we 

have no longer a Constitution; we are under the government of individual 

men… 

If it can be shown by anything in the Constitution itself that, when 

it confers on Congress the power to make all needful rules and regulations 

respecting the territory belonging to the United States, the exclusion or the 

allowance of slavery was excepted, or if anything in the history of this 

provision tends to show that such an exception was intended by those who 

framed and adopted the Constitution to be introduced into it, I hold it to be 

my duty carefully to consider, and to allow just weight to such 

considerations in interpreting the positive text of the Constitution. But 

where the Constitution has said all needful rules and regulations, I must find 

something more than theoretical reasoning to induce me to say it did not 

mean all… 
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Looking at the power of Congress over the Territories as of the 

extent just described, what positive prohibition exists in the Constitution, 

which restrained Congress from enacting a law in 1820 to prohibit slavery 

north of thirty-six degrees thirty minutes north latitude? 

The only one suggested is that clause in the fifth article of the 

amendments of the Constitution which declares that no person shall be 

deprived of his life, liberty, or property, without due process of law. I will 

now proceed to examine the question whether this clause is entitled to the 

effect thus attributed to it. It is necessary, first, to have a clear view of the 

nature and incidents of that particular species of property which is now in 

question. 

Slavery, being contrary to natural right, is created only by municipal 

law. This is not only plain in itself, and agreed by all writers on the subject, 

but is inferable from the Constitution and has been explicitly declared by 

this court. The Constitution refers to slaves as "persons held to service in 

one State, under the laws thereof." Nothing can more clearly describe a 

status created by municipal law… 

And not only must the status of slavery be created and measured by 

municipal law, but the rights, powers, and obligations which grow out of 

that status must be defined, protected, and enforced by such laws. The 

liability of the master for the torts and crimes of his slave, and of third 

persons for assaulting or injuring or harboring or kidnapping him, the forms 

and modes of emancipation and sale, their subjection to the debts of the 

master, succession by death of the master, suits for freedom, the capacity of 

the slave to be party to a suit, or to be a witness, with such police regulations 

as have existed in all civilized States where slavery has been tolerated, are 

among the subjects upon which municipal legislation becomes necessary 

when slavery is introduced. 

Is it conceivable that the Constitution has conferred the right on 

every citizen to become a resident on the territory of the United States with 

his slaves, and there to hold them as such, but has neither made nor provided 
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for any municipal regulations which are essential to the existence of 

slavery?  

Is it not more rational to conclude that they who framed and adopted 

the constitution were aware that persons held to service under the laws of a 

State are property only to the extent and under the conditions fixed by those 

laws; that they must cease to be available as property, when their owners 

voluntarily place them permanently within another jurisdiction, where no 

municipal laws on the subject of slavery exist; and that, being aware of these 

principles, and having said nothing to interfere with or displace them, or to 

compel Congress to legislate in any particular manner on the subject, and 

having empowered Congress to make all needful rules and regulations 

respecting the territory of the United States, it was their intention to leave 

to the discretion of Congress what regulations, if any, should be made 

concerning slavery therein?… 

For these reasons, I am of opinion that so much of the several acts 

of Congress as prohibited slavery and involuntary servitude within that part 

of the Territory of Wisconsin lying north of thirty-six degrees thirty minutes 

north latitude and west of the river Mississippi, were constitutional and 

valid laws. 

I have expressed my opinion, and the reasons therefore, at far greater 

length than I could have wished, upon the different questions on which I 

have found it necessary to pass to arrive at a judgment on the case at bar. 

These questions are numerous, and the grave importance of some of them 

required me to exhibit fully the grounds of my opinion. I have touched no 

question which, in the view I have taken, it was not absolutely necessary for 

me to pass upon to ascertain whether the judgment of the Circuit Court 

should stand or be reversed. I have avoided no question on which the 

validity of that judgment depends. To have done either more or less, would 

have been inconsistent with my views of my duty. 

In my opinion, the judgment of the Circuit Court should be reversed, 

and the cause remanded for a new trial. 


